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I. Introduction and Background
Whether Field Admissions Representatives (“Admissions Representatives”) at for-profit colleges
(“Colleges”) are exempt or non-exempt under the Fair Labor Standards Act (“FLSA”) is a hotly contested
issue. Whereas Admissions Representatives argue that they are non-exempt because their primary duty
is recruitment, Colleges argue that Admissions Representatives are exempt because they obtain orders or
contracts for educational services.
Both sides look to the pharmaceutical industry for support. Admissions Representatives rely on the
Second Circuit’s decision in In re Novartis Wage & Hour Litig., 611 F.3d 141 (2d Cir. 2010) holding
that Pharmaceutical Sales Representatives are not outsides salesmen because they do not make sales. By
contrast, Colleges rely on Christopher v. Smithkline Beecham Corp., 635 F.3d 383 (9th Cir. 2011) holding
that Pharmaceutical Sales Representatives are outside salesmen because (1) they obtain non-binding
commitments from physicians and (2) they receive incentive compensation tied to sales. Id. at 396.
Unlike the pharmaceutical industry, however, the outside salesman argument is a double-edged
sword in the for-profit higher education industry. Specifically, outside salesmen are exempt from
n his ssue
overtime because they are paid on an incentive basis, and as a result, their earning potential is
limitless. Put differently, in order to be exempt as an outside salesman an employee must be paid
Between A Rock And A Hard
on an incentive basis. However, the Higher Education Act of 1965, as amended (“HEA”), bans
Place: For-Profit Colleges and the
incentive compensation to persons “engaged in any student recruiting” for “success in enrolling
Classification of Field Admissions
students”. Generally, Admissions Representatives are paid a base salary and earn commissions
Representatives.....1
based on the number of enrollments or tuition-paying starts. Accordingly, Colleges which argue
that Admissions Representatives are outside salesmen are essentially admitting that they violated
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forms. Once the prospective student signed the application form,
someone other than the College Recruiter decided whether to admit
or deny the prospective student.
Similarly, in Wirtz v. Keystone Readers Service, Inc., 418 F.2d
249 (5th Cir. 1969), student salesmen were not outside salesmen
“because they were not engaged in making sales of their own, but
in doing promotional work for sales to be made by others”. In Wirtz,
student salesmen went door-to-door, reciting a script provided by
the employer to induce customers to buy magazine subscriptions.
Id. at 252. When a student salesman obtained a signed order card,
the card was given to the student manager who in turn submitted
the card to office personnel called “verifiers” who then verified the
order and closed the deal. Id.
The Second Circuit applied the same analysis in Novartis. The
Second Circuit defined a “sale” as “a transfer of title”. 611 F.3d
at 153. Accordingly, merely promoting a product is not making a
“sale”. Id. Since physicians cannot lawfully enter into a binding
commitment to prescribe a certain drug (“physicians have an
ethical obligation to prescribe only drugs suitable for their patient’s
medical needs”), Pharmaceutical Sales Representatives engage in
“sales promotion work” rather than sales, and therefore are not
outside salesmen. Id. at 154. Conversely, in Smithkline, the Ninth
Circuit determined that a “sale” in the context of the pharmaceutical
industry, “is the exchange of non-binding commitments between the
Pharmaceutical Sales Representative and the physician”. 635 F.3d at
396. Since Pharmaceutical Sales Representatives obtain non-binding
commitments from physicians they are outside salesmen. Id.
In light of the circuit split, most Colleges rely heavily on Nielsen v.
DeVry, Inc., 302 F.Supp. 2d 747 (WD Mich. 2003), to support their
argument that Admissions Representatives are outside salesmen.
However, given the HEA’s ban on incentive compensation, Colleges
should proceed with caution.

the HEA. Thus, at the very least, Colleges may want to think twice
before raising the outside salesman exemption as an affirmative
defense to paying overtime.
II. The Outside Salesman Exemption Excludes Recruitment
Activities
The regulations define an “outside salesman” as an employee
“customarily and regularly engaged away from his employer’s place
or places of business in making sales . . . or obtaining contracts for
services or for the use of facilities for which a consideration will
be paid . . . [and] whose hours of work of a nature other than that
described . . . do not exceed 20 percent of the hours worked in the
workweek . . . provided that work performed incidental to and in
conjunction with the employee’s own outside sales or solicitations
. . . shall not be regarded as nonexempt work”. 29 C.F.R. § 541.5.
The Department of Labor (“DOL”) has spoken on this issue
in two separate opinion letters. In both opinion letters, the DOL
concluded that individuals who perform college recruitment
activities are not engaged in sales. Opinion letters, Wage and Hour
Division, U.S. Dept. of Labor, 1998 WL 852683 (Feb. 19, 1998)
and 1999 WL 1002391 (April 20, 1999). The DOL opinion letters
are entitled to “controlling deference” unless “plainly erroneous or
inconsistent with the regulation”. Novartis, 611 F.3d at 153, citing
Auer v. Robbins, 519 U.S. at 452, 461; 117 S. Ct. 905, 911 (1997),
superseded on other grounds by amendments to regulations as stated
in Monroe Firefighters Ass’n v. City of Monroe, 600 F. Supp. 2d 790
(W.D. La. 2009).
The enrollment advisors and college admission counselors
(“College Recruiters”) discussed in the DOL opinion letters spent
most of their time off campus recruiting students or performing
work incidental to and in conjunction with those efforts. WH Op.
Letter (Feb. 19, 1998); WH Op. Letter (April 20, 2009). Specifically,
the College Recruiters developed leads within specific territories,
scheduled appointments, met with prospective students, and
promoted the college. Additionally, the College Recruiters obtained
signed enrollment applications from prospective students along with
a nonrefundable $50.00 application fee. Based on these facts, the
DOL found that the outside salesman exemption did not apply on
the grounds that:

III. The Nielsen decision
In Nielsen, the district court held that the DeVry College Field
Representatives (“DeVry Representatives”) differed from the
College Recruiters in the DOL opinion letters in two distinct ways.
First, the DeVry Representatives essentially made the admissions

SEE COLLEGES, Page 3
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[A]n individual who regularly performs recruitment for
a college is not engaged in making sales of the college’s
services or obtaining contracts for its services. Rather,
college recruitment activity appears analogous to sales
promotion work [because] . . . the college recruiter is
engaged in identifying qualified customers, i.e. students,
and inducing their application to the college, which in
turn decides whether to make a contractual offer of its
educational services to the applicant.

We want to hear from you!

WH Op. Letter (Feb. 19, 1998); WH Op. Letter (April 20, 2009).
Seemingly, the DOL’s conclusion turned on two factors: (1)
whether the College Recruiters regularly performed recruitment
activities; and (2) whether the College Recruiters made contractual
offers of educational services (i.e. admissions decisions). Like most
Admissions Representatives, the College Recruiters in the DOL
opinion letters spent the majority of their time engaged in recruitment
activities designed to induce prospective students to sign application
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affirmative defense to paying overtime.

decisions since applicants were automatically admitted if they met
the objective criteria (i.e. high school diploma or GED and SAT/
ACT requirements). Id. at 751. Second, the DeVry Representatives
continued their efforts until prospective students actually enrolled
and began paying tuition. Id. This was called “stitching-in”, a
process that involved numerous follow-up activities from the day
of application to the first day of class. Stitching-in was especially
important for DeVry Representatives because their bonuses
depended on the number of “tuition-paying starts”. Id.
In most instances, Admission Representatives can be distinguished
from the DeVry Representatives. Generally, at many Colleges,
someone other than the Admissions Representative (i.e. the Director
of Admissions or the Dean of Academic Affairs) decides whether
to admit or deny applicants. In these instances, the Admission
Representative merely serves as the middle man and should be
non-exempt. For example, in Clements v. Serco, Inc., 530 F.3d
1224, 1229 (10th Cir. 2008), Civilian Military Recruiters (“Military
Recruiters”) were not outside salesmen because they merely paved
the way for the sale. “Unlike the field representatives, who could
offer a prospective student admission to DeVry, Serco’s civilian
military recruiters could only lay the groundwork. It was the Army-and only the Army--who could enlist a recruit”. Id.
Second, in Nielsen, the court never addressed the HEA. The
HEA prohibits incentive compensation to persons “engaged in any
student recruiting” for “success in enrolling students”. In other
words, Admissions Representatives cannot be paid bonuses for
“tuition-paying starts”. Although incentive compensation is a strong
indication that an employee is an outside salesman, Colleges might
hesitate to argue the point because of the implications under the
HEA: civil penalties or the loss of federal funding.

V. Looking Ahead
Later this year, the United States Supreme Court will attempt
to resolve the circuit split when it reviews Smithkline. If the
Supreme Court affirms the Ninth Circuit’s decision and finds that
Pharmaceutical Sales Representatives are not entitled to overtime,
the pharmaceutical industry will breathe a sigh of relief. However,
the same cannot be said of the for-profit higher education industry.
Unlike pharmaceutical companies, Colleges are bound by the
HEA, which prohibits incentive based compensation to Admissions
Representatives for securing enrollments. Accordingly, Colleges
will find themselves between a rock and a hard place: possible loss
of federal funding or a collective action lawsuit for overtime under
the FLSA.

IV. The Higher Education Act
Very briefly, the HEA prohibits “any commission, bonus or other
incentive payment based directly or indirectly on success in ensuring
enrollments or financial aid to any persons or entities engaged in
any student recruiting or admission activities or in making decisions
regarding the award of student financial assistance”. Higher
Education Amendments of 1992, Pub. L. No. 102-325, 106 Stat.
448, 627 (1992).
In 2002 the Department of Education enacted 12 “safe harbors” to
the general prohibition under the HEA. The safe habors described
the limited circumstances in which for-profit colleges could provide
incentives to recruiters. For example, a recruiter could earn a bonus
or commission based on student retention when a student completed
at least one academic year or the equivalent hours of study. However,
the safe harbors were eliminated on July 1, 2011. Thus, Colleges are
bound by the HEA’s blanket prohibition on incentive compensation
for enrollments or financial aid.
Although Nielsen was decided when the safe harbors applied,
DeVry University still violated the HEA by paying its Representatives
bonuses for securing “tuition-paying starts”. Fortunately for DeVry,
however, the district court failed to address the HEA. Even if the
district court had considered the HEA in its analysis, it may have
reached the same conclusion given DeVry’s unique admissions
process. But, it may have also concluded that DeVry violated the
HEA. In light of recent negative media attention and heightened
regulatory scrutiny on the industry, for-profit colleges may
think twice before raising the outside salesman exemption as an

William C. (Cory) Barker

(Endnotes)
1
Louise N. Smith is an Associate in the Alternative
Dispute Resolution Group at Barrett & Farahany, LLP.
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Advanced Employment Law
Updates and Issues • Solutions and Answers

When: Thursday, March 15, 2012, 9:00 am to 4:45 pm
Reception and networking from 4:45 pmto 6:00 pm
CLE credit: 6 CLE hours, including 1 Professionalism, 1 Ethics & 1 Trial Practice
Location: The W Atlanta Midtown Hotel • 188 14th Street
Two Attendance Options: To attend in person, register online at www.atlantabar.org. To watch
the live webcast, register with Peach New Media, our webcast CLE partner. Call 770-805-6292
or online at fastcle.com (click on Atlanta Bar). Early registration discount does not apply. You
will receive in-house/self-study CLE credit for watching the webcast.

Agenda and Faculty
8:30a

Registration and refreshments

8:55a

Welcome and opening remarks

2:30p Wage and Hour Class Actions, including How
Dukes Affects Both Class and Collective Actions
Perspectives from plaintiff’s and defendant’s counsel
regarding FLSA collective actions from inception through
conditional certification, decertification and beyond. The
discussion will include the use of and response to Twombly
motions to dismiss, the impact of Dukes v. Wal-Mart on
certification decisions, the use of experts in support of and
opposition to certification, and many of the complex
logistical and legal issues associated with the trial of these
cases.
William Cory Barker, Paul Hastings LLP; and
Amanda A. Farahany, Barrett & Farahany LLP

9:00a Supreme Court and Eleventh Circuit Update on
Employment Law
C. Geoffrey Weirich, Co-author, Lindemann,
Grossman & Weirich, Employment Discrimination
Law (2012); Paul Hastings LLP
10:00a Whistleblower Claims -- Where Are We Today?
A legislative, regulatory, and case law update for
whistleblower claims under Sarbanes Oxley, the Dodd
Frank Act, and federal and state false claims acts
Andrea Doneff, moderator, John Marshall Law
School; Michael A. Sullivan, Finch McCranie, LLP;
and Margaret H. Cambell, Ogletree Deakins

3:30p

Networking and refreshment break

3:45p Social Media and Employment Law: Issues
and Trends
Recent innovations have resulted in employers and
employees using and relying on social media from
recruiting through termination. Learn about social media
policies and practices surrounding how to use - and
when not to use--social media in the workplace. This
presentation also will provide insight regarding the effect
of social media access and use, both by clients and their
attorneys, once a dispute arises and moves into litigation.
This discussion will emphasize the ethical dilemmas and
pitfalls surrounding social media in the employment
context.
Deborah Gonzalez, attorney and founder
of Law2sm, LLC

11:15a Networking and refreshment break
11:30a Labor Law--What Are the NLRB and the Courts
Doing with Proposed New Regulations and Recent
Decisions under the NLRA?
Martin M. Arlook, NLRB; James D. Fagan, Jr.,
Stanford Fagan LLC; and James M. Walters,
Fisher & Phillips LLP
12:30p Networking lunch
1:30p Practical Issues Around Termination
The departure of an employee from the workplace offers
opportunities and pitfalls for each side’s advisor. Learn
to spot and anticipate problems involving 		
communications, document handling, confidentiality,
trade secrets, references, and more. These issues are
presented with an emphasis on professionalism in
attorney-to-attorney dealings.
Daniel M. Klein, Buckley & Klein, LLP; and A.
Craig Cleland, Ogletree Deakins

4:45p Reception - Complimentary drinks & finger foods
Reception sponsored by the State Bar of Georgia Labor
and Employment Law Section
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Supreme Court Unanimously Upholds Employment Exception for
Religious Organizations
By Sara Hamilton, Editor, Emory Law Journal

the Supreme Court added little, if anything, to the jurisprudence.
It acknowledged that the ministerial exception was not limited
to the heads of religious congregations, but expressly declined
to offer an analytical framework, or even guiding principles. It
was an abundantly neutral and non-controversial opinion, which
may be a reflection of what transpired behind the scenes to gain
the surprisingly unanimous vote.
Although the decision neither expanded nor contracted the
ministerial exception, the practical effects will almost certainly
be to expand it. Lower courts will be hesitant to inquire too
deeply into suits against religious organizations with a unanimous
precedent hovering over the jurisprudence. A nearly identical
situation occurred 25 years ago, when the Supreme Court
unanimously upheld Title VII’s statutory religious exemption
in Presiding Bishop v. Amos, 483 US 327 (1987). Although the
Supreme Court did leave some room for suits against religious
organizations, the EEOC hesitates to pursue them, as does the
plaintiff’s bar.
In practice, the application of the ministerial exception may
turn on basic evidentiary questions. In Hosanna Tabor, the
Supreme Court seemed sufficiently convinced of the ministerial
nature of the plaintiff’s position based on the representations
of the school, which brought forth evidence showing its
use of religiously-trained “call” teachers to fill even secular
positions. Thus, religious organizations should ensure that some
documentation exists regarding the religious nature of their
employees’ jobs, and those considering working for a religious
organization should be forewarned that if an employment dispute
arises, they may not be able to seek review in the federal courts.
Sara Hamilton is a 3L at Emory University, where she serves
as an Editor of Emory Law Journal.

Last month, the Supreme Court issued the highly-anticipated
opinion in Hosanna Tabor v. EEOC, 132 S. Ct. 694, which
asked whether a teacher who had been terminated from her
employment at a religious school could sue under the ADA’s
anti-retaliation provision. In a surprise unanimous ruling, the
Supreme Court said no, upholding the constitutionally-based
“ministerial exception.”
Although the ministerial exception was first recognized in
1972, Hosanna Tabor was the first such case granted certiorari. In
the lower courts, numerous circuit splits developed that involved
the most basic questions: Who is a minister under the exception?
What kinds of claims are prohibited? Some cases are easy to
decide. But others, such as Hosanna Tabor, were closer calls.
Despite the anticipation of religious and constitutional scholars,

Join the Atlanta Bar Association
Labor & Employment Law Section Today!
The Labor & Employment Law Section provides various programs and benefits
for its members, including community service and pro bono projects, an annual CLE
program, and a multiple breakfast and luncheon meetings throughout the year. Speakers
are experienced, well respected attorneys and local judges. Labor & Employment
Law Section members get discounted registration for all L&E Section events!
The annual dues of $25 to become a member of the Atlanta Bar Association Labor
& Employment Law Section is a bargain! Join today at www.atlantabar.org or
call 404.521.0781.
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Announcements
See below for a list of current
announcements submitted by Labor &
Employment Law Section Members!

The Labor & Employment Law Section wants to publish your
announcement in the upcoming Section newsletter! Please
submit all accolades, awards, hiring of new associates, etc. to
Editor Ben Fink at BFink@bfvlaw.com.

Ashe Rafuse & Hill LLP partner Nancy Rafuse was on the
short list to receive the “Employment Lawyer of the Year” award
as part of the Chambers USA Women in Law Awards 2012.
Ashe Rafuse & Hill LLP partner Lawrence Ashe has been
named Best Lawyers 2012 Litigation – Labor & Employment
Lawyer of the Year in Atlanta. Best Lawyers 2012 also recognized
Ashe Rafuse & Hill LLP in the Employment Law – Management
and Litigation – Labor & Employment categories. Ashe Rafuse &
Hill partner William B. Hill, Jr., is recognized in the Commercial
Litigation category, and partner Nancy E. Rafuse is recognized
in the Litigation – Labor & Employment category.
Ashe Rafuse & Hill partner William B. Hill, Jr., was recently
selected to receive the Justice Robert Benham Award for
Community Service.
In 2011, Ashe Rafuse & Hill LLP added three talented
new lawyers. Former Fulton County Senior Assistant District
Attorney Lawanda N. Hodges joined the litigation division of
Ashe Rafuse & Hill LLP. First-year associate Alexander J.
Bartko also joined the litigation division. Stan Hill joined the
Firm after a two-year judicial clerkship with Honorable Patricia
C. Fawsett (M.D. Fla.), and is part of the Firm’s employment
division.
Barrett & Farahany is pleased to announce the addition of
two attorneys to the firm, Lori V. Douglas and Abigail Larimer.
Started in 2001, Barrett & Farahany’s team of ten attorneys solely
represents plaintiffs in employment cases.
Berman Fink Van Horn P.C. is pleased to announce that
Steven H. Lang has become Of Counsel to the Firm. Mr. Lang
represents businesses, entrepreneurs and investors, and will
continue his general corporate, securities, and mergers and
acquisitions practice.
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Insights from the Mediator’s
Perspective

By Ellen Malow, Malow Mediation & Arbitration, Inc.,

Introduction
In order to get the best possible
outcome at mediation, it is critical
to recognize that mediation
preparation is no less important
than deposition, hearing and
trial preparation. The more
preparation time spent with the
client and educating the mediator
in advance of the session, the greater the chance for success. This
article explores mediator insights to provide another perspective
on all aspects of the mediation process.
Preparation of Client
Lawyers should not lose sight of the fact that even though they
are fluent with the mediation process, the concept is new to the
client. That is why ample time should be spent with the client prior
to the mediation to fully explain the process. The client’s true goals
and expectations need to be covered before the mediation begins.
More specifically, a settlement range may be helpful to explore.
The preparation of your client should include explaining the
purpose of the general session and the caucuses that will occur
throughout the process. Your client should understand that the
general session is not adversarial: you do not want to polarize the
parties. The client needs to know that the caucus is the appropriate
place to freely speak to the mediator in confidence. Alert the client
that the caucus setting is where the mediator will be “reality testing”
the case to emphasize the weaknesses of the case and risks of trial.
Reality testing includes going through the factual and legal issues
to point out potential pitfalls if the case is tried. It may be helpful
to bring case law and settlement data to the mediation to share with
your own client, the mediator and opposing counsel. Be sure to
include the cases that support the other side’s position.
Tapping Into the Mediator’s Role
Use the mediator to your full advantage. Keep in mind that you
have been living and breathing your cases for months or years. The
mediator brings a fresh pair of eyes and ears to the case.
Mediators are permitted to confer with the lawyer and/or client
on a confidential basis before, during and after the mediation.
Apprising the mediator of the obstacles to resolution is extremely
helpful in obtaining a successful outcome at mediation. Difficult
clients or attorneys are common obstacles. Although the mediator
is apt to realize the problem during the mediation, it behooves you
to disclose the information upfront. It may assist the mediator in
determining the best strategies to employ.
Position Statements and Pre-mediation Calls
Pre-mediation statements are extremely helpful to mediators.
SEE INSIGHTS, Page 7
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general session. In many employment cases the decision-maker
may be the same person who ended the employment relationship
with the plaintiff or was involved in the process. In a sexual
harassment case, the alleged perpetrator may be the decisionmaker for settlement purposes. Since all the parties have the
right to be present in the joint session it is imperative that the
mediator be aware of the dynamics.
There are times when skipping a general session may be the
most productive way to mediate but do not summarily dismiss
it. There can be great value in having everyone together at
some point in the process. It is a unique part of the mediation
process and it serves a valuable purpose. Certain parties need
that platform to feel they have had their “day in court.”

Such statements are usually confidential, but some mediators
prefer that copies be sent to all parties. One benefit of a statement
is that it can streamline the issues before the mediation. It also
tends to alert the mediator to potential obstacles to settlement.
In the position statement it is helpful to have a summary of
the legal and factual issues, history of settlement negotiations,
potential barriers to settlement and status of case. The statement
should address the issues that cannot be ascertained by reviewing
the pleadings and discovery. Rather than sending the mediator
a stack of deposition transcripts, highlight or flag the key
portions. One caution: do not send only selected pages as that
may suggest to the mediator that harmful portions to your case
have been omitted. Be judicious in your selection of what to
send the mediator. The mediator does not need your entire file.
Plus, you do not want her to read it and charge you by the hour.
Consider having a pre-mediation confidential call with the
mediator. A call can be a substitute for the statement or an
addition to it. Since a pre-mediation statement will often be
sent to your client, a call will provide a way to communicate
some sensitive information that you prefer not to say in front
of your client. For example, a client may have unrealistic
expectations. A call can also be a more affordable way to prepare
the mediator since it eliminates the time spent to prepare the
mediation statement and reduces the time the mediator has to
spend reviewing it.

Value of Visual Aids
Visual aids can often communicate a point more effectively
than words alone. Use of visual aids may show the other side
that you are prepared for trial, which lends credibility to your
case. Be sure that if you are using PowerPoint that you do not
just read the PowerPoint rather than making direct eye contact
with the decision-maker. It is critical that you see the reaction to
the presentation through facial expressions and body language.
A very persuasive visual to use in mediation is a video clip. A
snippet of a key witness can be effective to show the mediator
how someone presents. Another effective visual aid is a folder
with a few key documents to provide to all attendees (e.g., EEOC
charge, position statements, witness statements, affidavits, and
the like).

Who Should Attend the Mediation?
Be sure to advise the mediator ahead of time of all the people
attending on your side.
When there is an EPLI policy, it is best for the adjuster to attend
in person. If there is no insurance, the true decision-maker needs
to attend. Many times a party will indicate that they will have a
decision-maker in person, yet the person who attends does not
have full authority to settle the case. Sometimes an employer
will send an HR representative rather than in-house counsel
or instead of a person with full settlement authority. From a
mediator’s perspective (and opposing counsel’s viewpoint) it is
difficult to negotiate without the true decision-maker physically
present. A decision-maker who appears by telephone is unable to
fully evaluate the other side through their own eyes. He or she
may miss out on the dynamics of the proceedings. Remember
that the decision-maker is not necessarily the one who holds the
purse strings, but could be a spouse, parent, etc.

Client’s Role
If you have properly prepared for mediation, your client
should be prepped to speak during the general session. Lawyers
sometimes make the mistake of instructing their clients not to
make any statements. The message this tactic may communicate
to the mediator and the opposing side is that your client does not
make a good witness. Some of the most powerful presentations
have come from clients and not the lawyers.
In one employment case that I mediated, the plaintiff was
extremely articulate, well- versed on the factual issues, and
able to share the human side of the case without being overly
emotional. The presentation was extremely powerful to the
mediator and the defendant. There are certainly instances where
a client may not be as articulate or impressive, and in those
instances it may be best not to have them speak in the general
session. Although this may be true, even clients who are not
especially articulate may want an opportunity to be heard. Such
clients can be effective in a limited speaking role, if adequately
prepared. Mediation is a chance for venting directly to the other
side. On the other hand, if the parties have not yet been deposed,
one must decide if the preview would be beneficial.

General Session Approach
Remember your audience. Many attorneys present their case as
if the mediator is the audience. The true audience is the opposing
party’s client—not opposing counsel and not the mediator. This
is your best opportunity to have a direct conversation with the
decision-maker, and may be the first time opposing counsel’s
client gets to hear from you. Avoid making an opening statement
that sounds like a closing argument to a jury. Being adversarial
only serves to polarize the parties.
Give careful consideration as to who is present during the

Caucus
Allow the mediator to speak directly to your client. It is
important for your client to build a rapport with the mediator so
when the time comes for the mediator to reality test your client
SEE INSIGHTS, Page 8
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Does This Lawsuit Make Me
Look Fat?

it will be an effective process. There are many opportunities
in the caucuses to use the mediator to help brainstorm some
solutions and approaches to reach a settlement. There are some
parties who leave the mediator in the room while they negotiate
the next move while others ask the mediator to leave the room.
You may want to consider having the mediator’s insight on
the various offers and demands. The mediator may have some
helpful knowledge having been in both rooms.

By Nancy E. Rafuse and Stan Hill, Ashe Rafuse & Hill LLP

Settlement Agreement or Term Sheet
There are mixed views regarding how to memorialize a
mediation agreement. Some prefer to prepare a term sheet
while others want to finalize a full settlement agreement and
release. Regardless of how it is drafted, it is best to discuss the
settlement provisions you will request if the case resolves at
the mediation at the outset of the mediation or even before the
mediation takes place. You may want to bring a flash drive with
a proposed settlement agreement. For example, if your client
is going to request a confidentiality provision with liquidated
damages it is beneficial to discuss it in advance. Everyone
is familiar with reaching an agreement after a long day (and
possibly night) of mediation only to end up having to negotiate
terms that had not previously been raised. Another important
issue is the tax treatment of the settlement. While the lawyers do
not serve as tax advisors to their clients, there is information that
can be discussed before the mediation regarding the potential
tax implications.
Conclusion
Adopting some of these insights may enable you to more
effectively use the mediation process and increase your chance
of successfully resolving your case at mediation.
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The EEOC has recently sued a handful of employers under
the Americans with Disabilities Act, claiming they terminated an
employee on the basis of obesity. In September 2011, the EEOC
filed suit on behalf of a morbidly obese man allegedly terminated
because of his weight.1 He then lost over 380 pounds from surgery
and diet after his termination.2 In 2010, the EEOC filed a similar
suit against a treatment facility that allegedly fired an employee due
to her severe obesity.3 These lawsuits have prompted some legal
commenters to suggest that the ADA Amendments Act of 2008
(“ADAAA”),4 broadened the definition of “disability” to include
more forms of obesity than under the prior law.5
Neither the ADAAA nor the Department of Labor’s most recent
interpretive regulations, which took effect on May 24, 2011,6 disturb
the well-settled rule that obesity must result from a physiological
disorder or condition to be a “disability” under the ADA.7 The
ADA defines “disability” as “a physical or mental impairment
that substantially limits one or more major life activities of such
individual.”8 The ADAAA substantially broadened the definitions
of “substantially limits” and “major life activities,”9 but did not
change the definition of “physical or mental impairment,” which
remains as follows:
(1) Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more
body systems, such as neurological, musculoskeletal,
special sense organs, respiratory (including speech
organs), cardiovascular, reproductive, digestive,
genitourinary, immune, circulatory, hemic, lymphatic,
skin, and endocrine; or
(2) Any mental or psychological disorder, such as
an intellectual disability (formerly termed “mental
retardation”), organic brain syndrome, emotional or
mental illness, and specific learning disabilities.
29 C.F.R. § 1630.2(h) (2011).10
Based on the static definition of “physical or mental impairment,”
obesity is a disability only if caused by a “physiological disorder or
condition.” Case law has not fully explored, however, when obesity
may be considered a physiological “condition.”11 An employee may
maintain a “regarded as” disability claim based on obesity only
where the employer takes adverse employment action because of
SEE OBESITY, Page 9
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9
Pub. L. 110-325 § 2(b).
10
The 2011 version of § 1630.2(h), which was authorized
by the ADAAA and took effect on May 24, 2011, is identical to
the prior versions except that it omits a comma between “disorder”
and “or” in subsection (1), thereby removing any doubt that a nonphysiological condition could constitute a disability. See Watkins,
463 F.3d at 444 (Gibbons, J., concurring) (rejecting the EEOC’s
argument that a non-physiological condition could constitute a
disability, reasoning that the comma between “disorder” and “or”
in (1) was a scrivener’s error).
11
See, e.g., Andrews v. State of Ohio, 104 F.3d 803, 809
(6th Cir. 1997) (suggesting that obesity resulting from a glandular
condition might be a qualifying physiological condition); Cook
v. State of R.I., 10 F.3d 17, 23-24 (1st Cir. 1993) (obesity was a
physiological condition based on evidence that its cause was a
dysfunction of the metabolic system and the neurological appetite
suppressing signal system).
12
“An individual meets the requirement of “being regarded
as having such an impairment” if the individual establishes that
he or she has been subjected to an action prohibited under this
chapter because of an actual or perceived physical or mental
impairment whether or not the impairment limits or is perceived
to limit a major life activity.” 42 U.S.C. § 12102(3)(A).
13
42 U.S.C. § 12112(b)(5)(A); 29 C.F.R. § 1630.2(o)(3).
14
“A covered entity may require a medical examination
(and/or inquiry) of an employee that is job-related and consistent
with business necessity. A covered entity may make inquiries into
the ability of an employee to perform job-related functions.” 29
C.F.R. § 1630.14(c).

actual or perceived obesity resulting from a physiological disorder
or condition.12
Although the ADA only covers obesity resulting from a
physiological disorder or condition, as always, employers should
carefully document their legitimate, non-discriminatory reasons for
taking adverse employment action against all employees, regardless
of weight. Where an issue arises around whether an employee’s
obesity substantially impairs the employee from performing
essential job functions, the employer should engage the employee
in an interactive process to determine the extent of the employee’s
limitations and whether any reasonable accommodations would
allow the employee to perform all essential job functions.13 In
addition, an employer’s lawful medical inquiries about issues
related to an employee’s obesity and performance14 might reveal
that an employee’s obesity does not result from a physiological
disorder or condition and thus is not governed by the ADA.
(Endnotes)
1
E.E.O.C. v. BAE Systems, Inc., No. 4:11-cv-03497 (S.D.
Tex.).
2
L.M. Sixel, Man Fired at 680 Pounds Says Weight
Didn’t Hurt His Work, Houston Chronicle, Sept. 29, 2011, http://
www.chron.com/business/article/Worker-fired-for-too-muchweight-2193407.php.
3
E.E.O.C. v. Resources for Human Development, No.
2:10-cv-03322 (E.D. La.).
4
Pub. L. 110-325 (Sept. 25, 2008), effective Jan. 1, 2009.
5
See, e.g., Jon Hyman, Does the ADA Protect the
Morbidly Obese?, Ohio Employment Lawyers Blog, Oct. 4,
2011, http://www.ohioemployerlawblog.com/2011/10/does-adaprotect-morbidly-obese.html; Susan Fitzmaurice, Obesity Is Now
Recognized as a Disability under the ADA, DisabilitySavvy, Jan.
12, 2011, http://disabilitysavvy.com/2011/01/12/obesity-is-nowrecognized-as-a-disability-under-the-ada; Tim Gould, Obesity:
The Next Deluge of Disability Bias Suits?, HR Morning, Oct. 5,
2010,
http://www.hrmorning.com/obesity-the-next-deluge-ofdisability-bias-suits.
6
See 76 Fed. Reg. 16978, 16978 (Mar. 25, 2011).
7
See, e.g., Merker v. Miami-Dade Cnty. Fla., 485 F. Supp.
2d 1349, 1353 (S.D. Fla. 2007) (“Courts have uniformly held
that obesity is not a qualifying impairment, or disability, unless
it is shown to be the result of a physiological disorder.” (citations
omitted)); E.E.O.C. v. Watkins Motor Lines, Inc., 463 F.3d 436, 443
(6th Cir. 2007) (“[T]o constitute an ADA impairment, a person’s
obesity, even morbid obesity, must be the result of a physiological
condition.”); Francis v. City of Meriden, 129 F.3d 281, 286 (2d
Cir. 1997) (“[O]besity, except in special cases where the obesity
relates to a physiological disorder, is not ‘physical impairment’
within the meaning of the [ADA] statutes.”); Coleman v. Ga.
Power Co., 81 F. Supp. 2d 1365, 1369 (N.D. Ga. 2000) (“[W]hile
obesity generally is not considered an impairment it can be found
to be an impairment in limited circumstances where it is shown
both to affect one of the bodily systems outlined in the guideline
definition for physical impairment and where such obesity is
related to a physiological disorder.”).
8
42 U.S.C. § 12102(1)(A) (2011).
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